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Free trade expands market opportunities for local businesses, but at the 
same time increases the inequality of competitive capacity between 
domestic businesses and business actors with stronger resources, 
technology, and market networks. This study aims to analyze the adequacy 
of Indonesia's legal framework in protecting local businesses in the midst 
of free trade competition and formulate a model of strengthening law 
based on competitive equality. The research uses normative legal methods 
with legislative, conceptual, analytical, and comparative approaches, 
through the analysis of primary, secondary, and relevant international 
trade instruments. The results of the study show that local business 
protection is available through the MSME regime, competition law, and 
national economic policies, but is still fragmented and has not fully 
responded to structural inequality and digital market transformation. The 
study found that repressive protection alone is inadequate to deal with 
data mastery, platform dependence, bargaining power inequality, and 
market access barriers. The research recommends the implementation of 
integrated legal protection based on competitive equality through 
strengthening business capacity, protecting market access, and 
institutional capacity for law enforcement. This model allows Indonesia to 
maintain trade openness while fulfilling the mandate of economic 
democracy and creating fairer competition for local businesses. 
 

 

 

I. INTRODUCTION 

Free trade has changed the 

boundaries of business competition 

by bringing together domestic and 

foreign business actors in an 

increasingly open market space. This 

openness can theoretically increase 

efficiency, expand consumer choice, 

encourage innovation, and open up 

new market access for business 

actors. The international trade system 

itself is not solely built on the principle 

of free trade, but is also directed at the 

creation of open, fair, and undistorted 

competition (Phobia, 2026). The 

World Trade Organization (WTO) 

places the principles of non-

discrimination, national treatment, 

and control of unfair trade practices as 

part of efforts to build fair competition 

conditions (Rahmadani, 2026). The 

problem arises when freedom of 

market entry is not accompanied by a 

relatively balanced ability to compete. 

Local businesses, especially micro and 

small-scale enterprises, often face 
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limitations in capital, technology, 

market information, access to 

financing, and capacity to meet trade 

requirements compared to businesses 

with greater resources 

(Pentanurbowo, 2025). The WTO also 

recognizes that although micro, small 

and medium-sized enterprises make 

up the majority of businesses globally, 

their contribution to international 

trade is still relatively small due to 

limited resources and access to trade 

information (Ramadhan et al., 2026). 

Thus, the main issue of free trade is 

not solely whether the market is 

opened, but whether it produces 

opportunities for competition that is 

substantively fair for business actors 

with different capacities. 

This issue has special relevance 

for Indonesia because the national 

economic system is not built solely on 

the logic of market efficiency. Article 

33 paragraph (4) of the 1945 

Constitution of the Republic of 

Indonesia places economic democracy 

in the principles of togetherness, 

equitable efficiency, sustainability, 

independence, and balance of 

progress and national economic unity. 

This constitutional orientation is more 

concretely articulated in Law Number 

20 of 2008 concerning Micro, Small, 

and Medium Enterprises, which 

emphasizes that MSMEs are an 

integral part of the people's economy 

and need to obtain business 

opportunities, support, protection, 

and development in order to be able to 

contribute to economic growth, 

income equity, and job creation. The 

framework was then strengthened 

through Government Regulation 

Number 7 of 2021, which specifically 

regulates the facilitation, protection, 

and empowerment of cooperatives 

and MSMEs, including the obligation 

to provide space for the promotion 

and development of micro and small 

businesses in public infrastructure 

and certain commercial areas. This 

normative construction shows that 

the protection of local businesses is 

not an economic policy that is outside 

the trading system, but part of the 

national legal mandate to maintain 

balance in the economic structure. 

The problem is that the 

protection of local businesses must be 

confronted with the principle of 

healthy competition. Law Number 5 of 

1999 concerning the Prohibition of 

Monopolistic Practices and Unfair 

Business Competition provides legal 

instruments to prevent anti-

competitive practices and maintain a 

competitive market structure (Rohim 

et al., 2026). The law is still in force 

and has undergone changes in the 

development of legislation after the 

Job Creation regime. However, 

conventional competition approaches 

that are primarily oriented towards 

monopolistic behavior, anti-

competitive agreements, and abuse of 

dominant positions face challenges 

when market forces are formed 

through digital ecosystems, user 

networks, data mastery, algorithms, 

as well as the reliance of small 

businesses on platforms (Karima & 

Yusman, 2026). Recent studies on 
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Indonesia show that the development 

of the digital market raises new 

problems related to platform 

dominance, predatory pricing, and the 

limitations of conventional 

competition laws in protecting small 

businesses. This problem is not 

unique to Indonesia. UNCTAD 

emphasizes that developing countries 

face difficulties in controlling the 

market power of digital platforms, 

while small businesses face obstacles 

in contractual relationships with large 

platforms and require Level playing 

field in order to participate in a 

sustainable manner (Sirait et al., 

2025).  

Research developments show 

that the discourse on MSME 

protection in Indonesia has developed 

on the issue of business legalization, 

market access, digitalization, 

empowerment, and competition law 

enforcement. Recent research, for 

example, found that the limitations of 

conventional competition regulations 

in the face of the dominance of digital 

platforms pose the need to develop 

more adaptive protections for MSMEs 

(Ausat et al., 2025). Other research 

shows that the problem of predatory 

pricing in digital marketplaces can 

create a structural dependence of 

MSMEs on platforms, while existing 

competition laws are not fully 

oriented towards the protection of 

business actors as vulnerable parties 

in the market structure (Leeland & 

Adam, 2025). These findings are 

important, but most of them still 

examine MSME protection, 

competition law, and digital 

transformation as stand-alone issues. 

The research space that has not 

received adequate attention is how 

the entire instrument can be 

constructed into a legal protection 

architecture that is able to maintain 

competitive equality for local 

businesses in increasingly open trade 

conditions. 

These gaps give rise to more 

fundamental normative problems. 

The protection of local businesses 

must not turn into protectionism that 

closes markets, but trade 

liberalization should also not be 

interpreted as an obligation of the 

state to allow inequality of bargaining 

power to develop without legal 

correction. Between the two poles, 

there is a need to build a law that is 

able to distinguish between legitimate 

protections to create fair competition 

and protections that distort markets. 

UNCTAD emphasizes that competition 

policies in developing countries need 

to keep markets open while ensuring 

the existence of markets. Level playing 

field, especially when small businesses 

are dealing with greater economic 

forces (Sommaliagustina & Nosi, 

2025). In the Indonesian context, this 

need is becoming increasingly 

important because the state not only 

functions as a market regulator, but 

also has a constitutional mandate to 

ensure that economic efficiency runs 

alongside justice, independence, and 

equity. 

Based on these issues, this study 

analyzes the adequacy of Indonesia's 
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legal framework in providing 

protection to local businesses in the 

midst of free trade competition and 

formulates a direction to strengthen 

legal protection that is not 

protectionistic, but is oriented 

towards the creation of competitive 

equality. The novelty of the research 

lies in the effort to shift the 

perspective of local business 

protection from a sectoral 

empowerment approach to an 

integrated legal protection approach, 

which links the principles of economic 

democracy in the constitution, the 

MSME protection regime, business 

competition law, and the demand for 

trade openness. This approach places 

legal protection not as a restriction on 

competition, but as a corrective 

mechanism to ensure that market 

freedom results in fair and inclusive 

competition. With such a perspective, 

the strengthening of the law for local 

businesses can be placed in a broader 

and more internationally relevant 

framework: how developing countries 

maintain trade openness while 

ensuring that domestic business 

actors do not lose the ability to 

participate meaningfully in the global 

market. 

 

II. RESEARCH METHODS 

This research uses normative 

legal research with doctrinal and 

prescriptive characteristics. The 

selection of the method is based on the 

purpose of the research which is not 

directed at measuring the behavior of 

business actors or testing the 

relationship between empirical 

variables, but rather to identify, 

interpret, test coherence, and 

reconstruct legal norms that govern 

the protection of local businesses in 

the context of free trade competition. 

Normative legal research views law as 

a system of norms consisting of laws 

and regulations, legal principles, 

doctrines, court decisions, and 

relevant legal principles (Rizkia & 

Fardiansyah, 2023). Therefore, this 

study does not stop at the inventory of 

legal provisions, but uses juridical 

reasoning to assess whether the 

applicable legal framework is able to 

produce substantive protection for 

local businesses. Such an approach 

allows the research to produce 

prescriptive propositions regarding 

the direction of law enforcement that 

is needed.  

The research uses four 

complementary approaches, namely 

statute approach, conceptual 

approach, analytical approach, and 

comparative approach. The statute 

approach is used to identify and 

analyze normative constructions that 

govern local businesses, MSMEs, 

business competition, and trade 

openness. The main legal materials in 

this approach include the 1945 

Constitution of the Republic of 

Indonesia, especially Article 33, Law 

Number 20 of 2008 concerning Micro, 

Small, and Medium Enterprises as 

amended, Law Number 5 of 1999 

concerning the Prohibition of 

Monopoly Practices and Unfair 

Business Competition, Government 
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Regulation Number 7 of 2021 

concerning the Facilitation, 

Protection, and Empowerment of 

Cooperatives and Micro, Small, and 

Medium Enterprises, as well as other 

regulations that have relevance to 

trade and the protection of business 

actors. The analysis also considers 

relevant international trade norms, 

including the principles  of national 

treatment, non-discrimination, and 

fair competition within the 

framework of the WTO. The WTO legal 

framework is used not to assume that 

the protection of local businesses is 

always at odds with trade 

liberalization, but to test the line 

between legitimate domestic 

regulation and protectionistic 

policies. The question of the balance 

between trade liberalization and 

domestic regulation space is one of the 

important issues in international 

trade law.  

The conceptual approach is used 

to build a conceptual framework 

regarding legal protection, local 

businesses, competitive equality, free 

trade competition, economic 

democracy, and regulatory protection. 

This approach is necessary because 

the term "protection of local 

businesses" cannot be understood 

solely as giving preference to 

domestic business actors. Protection 

must be distinguished between state 

actions that create a level playing field 

and actions that result in unjustified 

discrimination or barriers against 

foreign business actors. The concept is 

then linked to the principles of 

Indonesian economic democracy so 

that the protection of local businesses 

is placed as a mechanism to correct 

competitive capacity imbalances, not 

as an instrument to close the market. 

Furthermore, the analytical 

approach is used to examine the 

relationship, consistency, and 

potential conflicts between legal 

regimes. The analysis is directed at 

three main questions: whether MSME 

protection norms have provided 

substantive protection for local 

businesses; whether competition laws 

are adequate to deal with market 

power inequality; and whether the 

protection instruments are 

compatible with the principle of trade 

openness. The analysis is carried out 

by systematically reading norms, 

linking one provision to another, 

identifying overlapping norms or 

having potential conflicts, and 

evaluating their juridical 

consequences on the position of local 

businesses. 

The comparative approach is 

used functionally and limitedly, not to 

make comparisons of the legal system 

as a whole. Comparisons are directed 

at regulatory practices that allow the 

state to provide protection to 

domestic business actors without 

eliminating the principles of 

competition and market openness. 

The selection of comparative 

materials is based on the similarity of 

legal functions, i.e. how a legal system 

maintains competitive equality for 

domestic businesses in an open trade 

environment. This kind of 
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comparative approach is important so 

that research recommendations are 

not Indonesia-centric, but can be 

placed in a broader legal debate on the 

relationship between free trade, 

competition policy, and the protection 

of domestic enterprises.  

The research legal material 

consists of primary, secondary, and 

tertiary legal materials. The primary 

legal material includes the 

constitution, laws, government 

regulations, regulations related to 

trade and business competition, and 

relevant international legal 

instruments. Secondary legal 

materials consist of articles from 

reputable national and international 

journals, law books, doctrines, reports 

from international institutions, as well 

as the results of previous research 

relevant to free trade, competition 

law, MSMEs, and domestic business 

protection. Tertiary legal materials 

are used on a limited basis as an 

instrument for tracing and clarifying 

legal terminology. 

The collection of legal materials 

is carried out through document 

studies and systematic literature 

searches by prioritizing primary legal 

sources and relevant academic 

publications. The collected materials 

are then classified based on legal 

issues, namely the protection of local 

businesses, business competition, 

trade liberalization, and the principles 

of economic democracy. The analysis 

is carried out qualitatively-juridically 

through the stages of norm 

identification, legal interpretation, 

horizontal and vertical 

synchronization, conceptual analysis, 

functional comparison, and 

prescriptive evaluation. The final 

stage is directed at the construction of 

legal arguments to formulate an 

integrated legal protection model 

based on competitive equality. With 

this method, the research not only 

answers how the applicable law 

regulates the protection of local 

businesses, but also assesses why the 

existing framework is not fully 

adequate and how the law can be 

reconstructed so that the protection of 

local businesses remains compatible 

with the principles of competition and 

free trade. This kind of prescriptive 

approach is an important 

characteristic of doctrinal law 

research because research does not 

stop at law as it is, but provides 

arguments about law as it ought to be.  

 

III. RESULTS AND DISCUSSION 

A. The Gap Between Trade 

Openness and Local Business 

Competitive Equity 

The results of the study show 

that the main problem of local 

business protection in Indonesia does 

not lie in the absence of a legal basis, 

but in the imbalance between market 

openness and the ability of the law to 

create equal competitive conditions. 

Indonesia's legal framework has 

basically recognized the importance of 

local businesses as part of the national 

economic structure. Law Number 20 

of 2008 concerning Micro, Small, and 

Medium Enterprises places MSMEs as 
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an integral part of the people's 

economy and links their 

empowerment to economic growth, 

income equity, job creation, and 

poverty alleviation (Muttaqim & Dev, 

2025). The law has also been amended 

through the Job Creation regime, 

including through Law Number 6 of 

2023. The problem arises when the 

protection mandate is faced with an 

increasingly open trade structure and 

competition that is increasingly 

determined by capital capacity, 

technology, distribution networks, 

data, and the ability to enter the global 

market. Thus, the legal problem found 

is not in the form of a regulatory 

vacuum, but a regulatory mismatch 

between the purpose of protecting 

local businesses and the character of 

contemporary competition. 

Such inequality is important 

because free trade works on the 

assumption that businesses have the 

opportunity to enter and utilize 

markets. Formal opportunities, 

however, are not synonymous with 

substantive ability to compete. The 

WTO shows that the participation of 

MSMEs in international trade is still 

relatively limited and that barriers 

such as limited skills, market 

information, trade finance, 

regulations, and border procedures 

disproportionately affect smaller 

firms (Purrohman et al., 2025). In 

manufacturing trade in developing 

countries, for example, direct exports 

of MSMEs were recorded at only about 

7.6% of total sales, compared to 

14.1% in large manufacturing 

companies (Iskandar et al., 2024). The 

data has important legal implications. 

If the law only guarantees freedom of 

market entry without taking into 

account structural barriers that 

distinguish the capabilities of business 

actors, then legal equality can result in 

economic inequality. Competitive 

equality cannot therefore be reduced 

to identical treatment, but must be 

understood as the ability of the law to 

create conditions that allow business 

actors with different capacities to 

compete meaningfully. 

This perspective is changing the 

way we understand the protection of 

local businesses. Protection should 

not be interpreted as granting 

permanent privileges to domestic 

firms, as such an approach can turn 

into protectionism and potentially 

reduce the competitive pressures that 

are necessary to improve efficiency. A 

more accountable protection is 

protection against competitive 

processes and conditions. The WTO 

itself emphasizes the need to create an 

environment that allows small firms 

to benefit from trade openness, while 

UNCTAD underlines that developing 

countries need to ensure the existence 

of Level playing field for small 

businesses in an increasingly 

integrated market (Azizah & Baik, 

2024). The position suggests that 

liberalization and protection are not 

always two conflicting concepts. The 

two can go hand in hand when 

protection is directed at removing 

structural barriers to competition, not 

at eliminating competition itself. 
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The construction obtained a 

stronger basis in national law through 

Article 33 paragraph (4) of the 1945 

Constitution of the Republic of 

Indonesia. Indonesia's economic 

democracy is built on the principles of 

togetherness, efficiency, justice, 

sustainability, independence, and the 

balance of progress and national 

economic unity (Hapsari, 2018). This 

means that economic efficiency does 

not have an absolute position that can 

override the dimensions of justice and 

independence. This principle is then 

translated in Law No. 20 of 2008 

through the recognition of the need to 

create a conducive business climate, 

business opportunities, support, 

protection, and development for 

MSMEs. Conceptually, there is a 

relationship between the 

constitutional mandate and the idea 

Competitive Equality, the state is not 

obliged to win local businesses in 

every competition, but has a juridical 

reason to ensure that market 

structures do not deprive local 

businesses of the opportunity to 

compete before the competition 

actually takes place (Sommaliagustina 

& Nosi, 2025). 

Government Regulation No. 7 of 

2021 shows that the orientation has 

moved from a normative declaration 

to a more concrete instrument. This 

regulation regulates the facilitation, 

protection, and empowerment of 

cooperatives and MSMEs and requires 

the government, certain business 

entities, and commercial area 

managers to provide space for the 

promotion and development of micro 

and small businesses at least 30% of 

the area of certain commercial areas 

or strategic promotion places on 

public infrastructure (Saragih et al., 

2024). This provision is important 

because it shows that Indonesian law 

has actually adopted a form of 

affirmative legal protection for local 

businesses. However, the protection 

still tends to be sectoral. It improves 

access to business space and 

economic facilities, but it has not fully 

answered the problems of bargaining 

power, data access, dependence on 

platforms, control of the distribution 

chain, and the behavior of dominant 

business actors. Thus, the results of 

the analysis show that facility-based 

protection is not enough if the source 

of inequality moves from physical 

spaces to market structures and 

digital infrastructure. 

The problem becomes more 

complex because free trade does not 

only mean the entry of foreign goods 

into the Indonesian market (Kaman et 

al., 2025). Economic integration also 

brings capital, technology, network 

platforms, payment systems, business 

models, and global value chains that 

can change the structure of domestic 

competition (Azizi et al., 2025). Local 

businesses do not always deal with 

foreign companies directly, they can 

deal with a business ecosystem that is 

indirectly controlled by large 

companies (Syafiuddin, 2025). Under 

these conditions, the category of "local 

businesses" is not seen simply on the 

basis of the nationality of the owner, 
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but rather on its structural position in 

the market. Local businesses that are 

formally free to do business can 

remain in a subordinate position if 

access to consumers, distribution, 

data, financing, or platforms is 

determined by actors with greater 

market power. 

The findings lead to the first 

conclusion that the measure of the 

success of legal protection should not 

be in the form of the number of 

regulations that provide facilities to 

MSMEs, but how far the law is able to 

reduce the structural barriers that 

make competitive opportunities 

unequal. This approach also prevents 

two policy extremes. Excessive 

protectionism can protect inefficient 

firms, while liberalization without 

correction can perpetuate competitive 

inequality. A model that is more 

consistent with economic democracy 

is protection that is corrective, 

proportional, and aimed at 

competitive conditions. In this 

framework, competitive equality is the 

principle that connects trade 

openness with the mandate of 

national economic protection. 

 

B. The Limitations of the 

Competition Law Regime in 

Protecting Local Businesses 

from Structural Inequality 

An analysis of Law No. 5 of 1999 

shows that Indonesia's competition 

law actually has a goal that is very 

close to the idea of competitive 

equality. ICC explained that Article 3 

of Law No. 5 of 1999 aims, among 

other things, to maintain the public 

interest and national economic 

efficiency, to create a conducive 

business climate by guaranteeing 

equal business opportunities for large, 

medium, and small business actors, to 

prevent monopolistic practices and 

unfair business competition, and to 

create the effectiveness and efficiency 

of business activities (Mustamin, 

2024). The formulation suggests that 

the protection of small businesses has 

actually become part of the purpose of 

Indonesian competition law. 

However, there is a conceptual 

problem: the same business 

opportunities do not necessarily 

result in equal competitiveness when 

business actors enter the market with 

very different resources and 

bargaining power. 

The structure of Law No. 5 of 

1999 mainly works through the 

control of prohibited agreements, 

prohibited activities, and abuse of 

dominant positions. The framework is 

rational to prevent business actors 

from using their market power to 

eliminate competitors. ICC itself 

explained that its duties include 

assessments of agreements that have 

the potential to cause monopolies or 

unfair competition, business activities 

that have similar impacts, and abuse 

of dominant positions (Dewi et al., 

2024). Theoretically, such 

mechanisms are sufficient to address 

identifiable anticompetitive behavior. 

However, local business problems 

often arise before they meet all the 

characteristics of a competition 



Jurnal Cendikia ISNU-SU  (JCISNU) 
(eISSN: 3063-9530) 

Volume 3, Nomor 2, September 2026 (380-399) 
 

 
Jurnal Cendikia ISNU–SU (JCISNU) 
journal.isnusumut.org/index.php/jcisnu 

389 

violation. Reliance on a single 

distribution channel, inequality of 

bargaining power in contractual 

relationships, limited access to data, 

or reliance on platforms can weaken a 

small business's position without 

always being easily qualified as a 

conventional violation. 

These limitations are 

increasingly visible in the digital 

market. The digital market has a 

multi-sided, data-based character, has 

Network Effects, and allows the 

platform to control the relationship 

between sellers and consumers at the 

same time (Mariska et al., 2026). ICC 

in 2026 highlights that digital markets 

have special characteristics based on 

data and multi-sided markets that can 

result in a concentration of power on 

certain platforms, including the 

potential for abuse of dominant 

positions and discrimination against 

certain actors (Fahrezi et al., 2026). 

UNCTAD has previously pointed out 

the same issue from the perspective of 

developing countries, contractual 

relationships between large platforms 

and small businesses can create 

imbalances that require legal 

attention, while competition rules 

must be able to ensure that large 

platforms and small online businesses 

can coexist and compete (Karar et al., 

2025). The findings suggest that 

modern market forces do not always 

appear to be classic monopolies; 

power can arise from mastery of data, 

digital infrastructure, user networks, 

and access to consumers. 

The legal consequences of such 

changes are quite serious. If the law 

focuses only on market share and 

forms of anticompetitive behavior 

that have been known since the 

conventional economic era, then there 

is a risk that actions that economically 

hinder local businesses will not 

immediately receive a legal response 

(Handayani et al., 2020). For example, 

algorithms for determining product 

visibility can affect market access 

without directly discriminating that is 

easy to prove. The platform's use of 

seller data can create an information 

advantage for the platform itself. 

Vertical integration between 

platforms and sellers can also put local 

businesses in a competitive position 

with entities that simultaneously 

control market infrastructure. 

Literature and institutional studies in 

Indonesia are beginning to identify 

this problem. Studies on the digital 

ecosystem state that platforms can 

use data mastery, business 

integration, discrimination, 

exclusivity, and certain pricing 

practices that have the potential to 

make competitors uncompetitive 

(Hsb et al., 2025). Thus, the issue of 

local businesses is no longer just 

about "who is bigger", but who 

controls the market architecture. 

This condition explains why the 

push to update Law No. 5 of 1999 is 

getting stronger. ICC in December 

2025 openly stated that the change in 

the economic landscape from 

conventional trade to a digital 

ecosystem has created a gap between 
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the existing competition law 

foundations and the new market 

reality. In June 2026, ICC reiterated 

that amendments to Law No. 5 of 1999 

need to be directed to address the 

challenges of the digital economy and 

changes in market structure. This 

impetus shows that the problems 

analyzed in this study are not just 

academic constructions, but have 

relevance to the direction of 

Indonesia's competition law reform. 

However, updating competition 

law is not enough just by expanding 

the list of prohibitions. The addition of 

more types of violations can result in 

increasingly repressive laws without 

resolving structural problems. What is 

needed is a change in the way of 

viewing harm to competition. Losses 

to competition need to be assessed not 

only on the basis of their impact on 

consumers in the form of prices, but 

also on the market's ability to 

maintain a plurality of business actors 

and prevent excessive structural 

dependence (Bahri et al., 2025). Such 

an approach does not mean that every 

small business failure should be 

considered a violation of competition. 

Small companies can fail due to 

inefficiencies, low product quality, or 

changes in consumer preferences. 

Legal intervention only gains 

legitimacy when the failure relates to 

market mechanisms that are 

unreasonably controlled by actors 

with market power. 

This distinction is important to 

avoid mistaking the distinction 

between protection of small 

businesses and protection against 

inefficient enterprises. Competition 

law should not freeze market 

structures for small businesses to 

survive. A more appropriate goal is to 

ensure that small businesses have the 

opportunity to survive through fair 

competition. This principle is in line 

with UNCTAD's idea that developing 

countries need competition that is not 

only free but also fair, especially in 

digital markets when small companies 

are in contact with large platforms 

(Kennedy, 2024). In other words, legal 

protection should not remove 

Competitive pressure, but must 

prevent Competitive pressure changed 

to structural exclusion. 

This analysis also shows the 

need to expand understanding of the 

relationship between MSME law and 

competition law. Law No. 20 of 2008 

and Government Regulation No. 7 of 

2021 provide a mechanism for 

protection, convenience, and 

empowerment, while Law No. 5 of 

1999 maintains the competition 

process. However, these three 

functions have not always been 

treated as a single policy. MSME 

protection can run as an 

empowerment policy, while 

competition law works as an 

enforcement regime against anti-

competitive behavior. This 

fragmentation creates a gap because 

the causes of local business 

vulnerability often lie between the 

two regimes. The research findings 

show that the main problem is not 

only the weaknesses of each 
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instrument, but the lack of integration 

of functions between empowerment, 

protection, and competition 

supervision. 

Thus, the results of the second 

analysis show that the legal reform 

needed is not just to increase 

sanctions or expand law enforcement 

power, but to build an approach that 

connects market access, bargaining 

power, platform governance, 

competition enforcement, and SME 

protection. Local businesses need to 

be seen as participants in the market 

ecosystem, not just as recipients of 

state assistance. This change in 

perspective is important because the 

source of modern inequality 

increasingly lies in market structures, 

not just in the individual actions of 

business actors. An effective 

competition regime must be able to 

identify and correct these structures 

without losing the principles of 

efficiency and innovation. 

 

C. Reconstruction of Integrated 

Legal Protection Based on 

Competitive Equality 

The findings of further research 

show that strengthening local 

business protection requires a change 

from sectoral protection to integrated 

legal protection. Sectoral protection 

works by providing certain facilities to 

MSMEs, while integrated protection 

links empowerment, competition, 

trade, digitalization, and law 

enforcement policies within a single 

framework (Poli et al., 2025). This 

need arises because the obstacles 

faced by local businesses are 

multidimensional. Access to capital is 

not enough if business actors remain 

dependent on platforms that 

determine access to consumers. 

Market access is also insufficient if 

competition takes place in 

asymmetrical conditions. Likewise, 

the monopoly ban does not 

completely solve the problem if small 

businesses do not have bargaining 

power in contractual relationships 

(Shahrullah & Cokro, 2020). 

Therefore, legal protection must be 

directed at the competition ecosystem 

as a whole, not at one form of loss 

separately. 

The first model that is needed is 

preventive protection against 

competitive conditions. The state does 

not simply wait for violations to occur, 

but must test regulations and market 

structures that have the potential to 

hinder local businesses. This principle 

can be applied through Competition 

Assessment on trade policy, sectoral 

regulation, licensing, distribution, and 

platform governance. The OECD in its 

study on Indonesia emphasizes that 

the digital economy creates new 

challenges for competition policy and 

recommends a systematic review of 

competitive pressures in the digital 

sector through market studies and 

tools Competition Assessment 

(Siswanto, 2026). The OECD also 

noted that the adoption of digital tools 

is still lagging behind among 

Indonesian MSMEs and that more 

targeted public support is needed to 

accelerate the digitalization of small 
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businesses. The findings show that the 

protection of local businesses cannot 

be separated from competition 

policies and digital transformation 

policies. 

The second model is the 

protection against inequality of 

bargaining power. In many modern 

business relationships, local 

businesses do not deal with large 

business actors in truly equal 

transactions. They may be platform 

users, suppliers, distributors, 

franchise partners, or part of a large 

company's supply chain. Such 

relationships can create dependency 

where one party has the unilateral 

ability to determine pricing, 

commissions, visibility, data access, or 

contract terms. UNCTAD recommends 

that developing countries consider 

rules that more effectively protect 

small companies from the power of 

large platforms, including through 

regulation of the platform's 

relationship with its business users 

(Puspawardani et al., 2025). In the 

Indonesian context, this approach can 

be translated through strengthening 

supervision of Abuse of superior 

bargaining position, discriminatory 

practices, disproportionate 

exclusivity, and the use of small 

business data that can result in 

conflicts of interest (Singal et al., 

2026). 

The third model is the protection 

of market access. Market access must 

be understood more broadly than just 

the right to obtain a business license. 

For local businesses, market access 

includes the ability to reach 

consumers, acquire a place of 

business, enter the supply chain, 

follow procurement, use digital 

platforms, and obtain market 

information. Government Regulation 

No. 7 of 2021 has shown the embryo 

of this approach through the 

obligation to provide promotion and 

development space for micro and 

small enterprises in certain 

commercial areas. However, in the 

digital economy, such access must be 

expanded to equitable access to digital 

infrastructure and distribution 

mechanisms. If product visibility is 

fully determined by a non-transparent 

system, then market access is formally 

available but substantively controlled 

by other parties. 

The fourth model is to 

strengthen ICC's institutional 

capacity. The protection of local 

businesses will lose effectiveness if 

supervisory institutions do not have 

the ability to understand the rapidly 

changing market. This challenge 

becomes even more evident when ICC 

itself identifies the characteristics of 

the digital market in the form of data, 

Multi-sided market, and the 

concentration of platform strength. 

ICC in 2026 also encourages digital 

economy regulations that are adaptive 

to technological developments while 

being able to maintain competition 

and innovation (Habibah et al., 2026). 

This means that institutional reform 

needs to move from a conventional 

document-based enforcement model 

to the ability to analyze the digital 
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economy, data, algorithms, and 

network structures. Without this 

capacity, the expansion of legal norms 

can actually result in Enforcement Gap. 

The fifth model is the integration 

of domestic protection with 

international trade obligations. 

Strengthening local businesses should 

not be formulated as a policy that 

automatically discriminates against 

foreign business actors. The principles 

of non-discrimination and trade 

openness remain important 

normative boundaries. At the same 

time, the international trading system 

does not eliminate the entire domestic 

regulatory space. The WTO provides a 

number of mechanisms and special 

treatment for developing countries, 

including the special and differential 

treatment in various agreements 

(Sutrisno, 2009). Therefore, 

Indonesia's legal approach should be 

directed towards protection to 

increase competitive capacity, not to 

prohibition of competition based on 

the origin of business actors. Policies 

that strengthen productivity, access to 

information, financing, digitalization, 

standards, infrastructure, and the 

ability to meet trade requirements are 

easier to defend legally than policies 

that directly close markets to foreign 

competitors. 

The framework resulted in the 

concept of integrated legal protection 

based on competitive equality. This 

concept consists of three layers. The 

first layer is Capacity Protection, 

namely state actions to improve local 

business capabilities through access 

to financing, technology, information, 

infrastructure, standardization, and 

digitalization. The second layer is 

Market Protection, namely oversight 

of practices that hinder market access, 

abuse of dominant positions, 

discrimination, contractual 

dependencies, and structural barriers 

(Kurniasari & Rahman, 2022). The 

third layer is Institutional Protection, 

namely strengthening institutions 

that are able to detect, prevent, and 

restore competitive imbalances. The 

three layers must run together 

because the weakness of one layer can 

reduce the effectiveness of the other. 

The model differs from the 

conventional protectionist approach. 

Protectionism aims to reduce external 

competitive pressures through trade 

barriers or domestic preferences. 

Competitive-equality protection 

rather, it maintains competition but 

seeks to ensure that it takes place in 

conditions that do not result in 

structural exclusion (Singal et al., 

2026). This distinction is crucial to 

policy legitimacy. The protection of 

local businesses is justified if the goal 

is to improve their ability to compete, 

not if the goal is to keep them from 

competition. Thus, the measure of 

policy success is not how many 

foreign businesses are successfully 

restricted, but how far local 

businesses acquire the ability to 

survive, innovate, enter the market, 

and thrive in an open environment. 

Such reconstruction also 

requires a change in the orientation of 

law enforcement. Enforcement is not 
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enough after losses have occurred, but 

it is necessary to develop a risk-based 

approach. Markets with winner-takes-

most characteristics, network effects, 

data concentration, and high 

dependence on platforms need to 

receive greater attention because 

failure to intervene at an early stage 

can make the restoration of 

competition very expensive. UNCTAD 

has emphasized that merger analysis 

in digital markets needs to consider 

the role of data in acquiring and 

maintaining market power and 

creating barriers to entry for new 

companies. This approach can be 

applied in the Indonesian context 

through market studies, transaction 

surveillance, evaluation of platform 

behavior, and the development of 

indicators of small business 

dependency. 

The urgency of this approach is 

getting stronger as competition law 

reform in Indonesia is gaining 

institutional attention. ICC and the 

Indonesian Chamber of Commerce 

and Industry in April 2026 are 

pushing for the acceleration of 

changes to Law No. 5 of 1999 to adapt 

the competitive framework to the 

disruption of the digital economy and 

modern market dynamics. These 

developments open up an important 

space to incorporate the perspective 

of protecting local businesses into the 

competition law reform agenda. 

Reforms should not only expand ICC's 

authority, but also clarify how the law 

responds to the relationship between 

platforms and small businesses, how 

superior bargaining positions are 

assessed, how data can be a source of 

market power, and how remediation 

can be directed to restore competitive 

opportunities. 

Thus, the results of the study 

show that strengthening legal 

protection for local businesses does 

not require a choice between free 

trade and domestic protection in a 

binary manner. A more appropriate 

option is to build a legal architecture 

that makes trade openness a market 

condition, while the state ensures that 

these conditions do not develop into 

structural inequality that eliminates 

the competitive opportunities of local 

businesses. The integrated legal 

protection model based on competitive 

equality offers a meeting point 

between Article 33 of the 1945 

Constitution, the MSME protection 

regime, competition law, and the 

principle of trade openness. The 

protection of local businesses is thus 

not positioned as an exception to the 

market, but as a legal mechanism to 

make the market truly competitive. 

These findings provide 

theoretical implications that the 

concept of legal protection in 

economic law needs to move from the 

paradigm of "protecting the weaker 

business" to "protecting the 

conditions of fair competition." This 

shift is important because the status of 

a small business does not 

automatically justify obtaining 

preferential treatment, just as the size 

of a large company does not 

automatically prove anti-competitive 
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behavior. The object of protection is a 

competitive condition that allows 

every business actor to enter, run, and 

develop his or her business activities 

without facing structural barriers 

unreasonably created by market 

forces. It is at this point that the 

protection of local businesses obtains 

a stronger legal justification while 

being compatible with the principles 

of free trade. 

Overall, the discussion shows 

three main findings. First, Indonesia's 

legal framework has provided a fairly 

broad basis for protection, but it is still 

fragmented between MSME 

empowerment, business protection, 

and competition law. Second, the 

transformation of trade and the digital 

economy has created a new form of 

inequality that cannot be fully reached 

by conventional competition law 

approaches. Third, a more consistent 

solution is to build integrated legal 

protection based on competitive 

equality, which combines local 

business capacity building, market 

access protection, market force 

control, institutional strengthening, 

and compliance with international 

trade principles. With this 

construction, the state is not placed as 

a protector of local businesses from 

competition, but rather as a guarantor 

that competition itself takes place in 

fair, open conditions, and does not 

result in structural exclusion. 

 

IV. CONCLUSION 

This study shows that the 

problem of protecting local businesses 

in Indonesia in the face of free trade 

competition is not mainly caused by 

the absence of regulations, but by the 

fragmentation of legal protection and 

the incompatibility between the 

regulatory framework and the 

development of competition 

structures. Legal instruments 

regarding MSMEs, business 

competition, and economic policies 

have provided a strong basis for 

protection, but have not been fully 

able to ensure equality of competition 

for local businesses. 

Trade openness creates 

opportunities for local businesses to 

expand markets, but at the same time 

brings them together with business 

actors who have advantages in capital, 

technology, distribution networks, 

information, and digital 

infrastructure. These conditions show 

that formal equality in market access 

does not always result in substantive 

equality in competition. The problem 

becomes increasingly complex in the 

digital economy because market 

power can be formed through data 

mastery, algorithms, network effects, 

dependence on platforms, and 

inequality of bargaining power that 

are not entirely accessible by 

conventional competition law 

approaches. 

Based on these findings, this 

study offers the concept of integrated 

legal protection based on competitive 

equality. Legal protection is not 

directed to isolate local businesses 

from competition or create 

protectionism, but to ensure that 



Jurnal Cendikia ISNU-SU  (JCISNU) 
(eISSN: 3063-9530) 

Volume 3, Nomor 2, September 2026 (380-399) 
 

 
Jurnal Cendikia ISNU–SU (JCISNU) 
journal.isnusumut.org/index.php/jcisnu 

396 

competition takes place under fair 

conditions. The framework includes 

strengthening the capacity of local 

businesses through access to 

financing, technology, information, 

and digitalization; protection of 

market access and inequality of 

bargaining power; and strengthening 

institutional capacity in supervising 

conventional and digital market 

structures. 

Theoretically, this study shifts 

the orientation of protection from 

"protecting local businesses" to 

"protecting the conditions of fair 

competition." This shift allows the 

protection of local businesses to be 

placed in a balance between the 

mandate of economic democracy as 

reflected in Article 33 of the 1945 

Constitution and the principle of trade 

openness. Practically, the government 

needs to integrate MSME protection 

policies with competition and trade 

policies and strengthen competition 

law reforms to be able to respond to 

platform dominance, data control, and 

new forms of market inequality. Thus, 

the goal of protection is not to reduce 

competition, but to ensure that free 

trade results in fair, inclusive, and 

sustainable competition for local 

businesses. 
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